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Prelinrnary Statement 

This brief is submitted by defendant-appellee District 
Counsel 37 Health & Security Plan in support of the 
decision of the United States District Court for the South¬ 
ern District of New York dismissing plaintiffs-appellants’ 
complaint for failure to state a cause of action upon which 
relief can be granted. 

Statement of Issue Presented for Review* 

Whether a complaint which merely asserts that de¬ 
fendant District Council 37 Health & Security Plan 
(“H & S Plan”) has discriminated against women by fail¬ 
ing to include within its otherwise broad plan of health 
and disability benefits, pregnancy and related disabilities 
as covered risks, states a cause of action under Title 
VII of the Civil Rights Act of 1964 (“Title VII”), 42 
U.S.C. §2000(e) et seq.f 

Statement of the Case** 

A. The Relevant Parties 

Defendant H & S Plan is a non-contributory union 
welfare fund (21a)f which is a creature of the collective 

* Plaintiffs have, in this omnibus litigation, sued many and vari¬ 
ous defendants. The issue presented for review in this brief, is 
that single issue which is applicable to the one cause of action as- 
sserted against defendant District Council 37 Health & Security 
Plan. 

** Plaintiffs’ brief, unfortunately, fails to parse out their com¬ 
plaint which asserts some 11 causes of action against 17 separate 
defendants. The statement of the case in this brief, addresses 
itself to that one cause of action which is brought against defendant 
H & S Plan and, except where required for clarity, does not treat with 
the complaint as a whole. 

t References in parentheses followed by “a” are to pages of the 
Appendix on Appeal. 
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bargaining agreements between the defendant City of New 
York (“City”) and defendant District Council 37, 
AFSCME (AFL-CIO) (“D.C. 37”). This welfare plan 
covers all employees in the relevant units and their families 
without regard to sex and provides the traditicnal supple¬ 
mental coverage found in plans of its type, including den¬ 
tal, major medical, optical, drug and disability benefits. 
For the purpose of this proceeding it is admitted that no 
covered employee or his family is entitled to receive a ma¬ 
jor medical benefit for any condition arising out of the 
state of pregnancy nor is any covered employee entitled 
to a benefit which arises out of a disability caused by 
preganacy.* 

Plaintiffs are a group of persons, both male and female, 
who are employed by the City of New York, or its re¬ 
lated agencies, who have brought the present action on 
behalf of themselves and as representatives of a class 
which is composed of “(c) all female employees of the City 
of New York . . . who are capable of becoming pregnant 
or did become pregnant; and (b) males employed by the 
City . . . who . . . had a wife or a female dependant capa¬ 
ble of becoming pregnant or who became pregnant” (3a- 
4a) (emphasis supplied). 

B. The Relevant Claim 

Plaintiffs have asserted a single claim and cause of ac¬ 
tion against defendant H & S Plan. That single cause of 
action alleges that defendant H & S Plan has violated 

* The benefits provided by defendant H & S Plan accrue to a 
covered employee and his family except for the disability benefit which 
accrues exclusively to the covered employee himself 
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Title VII of the Act by discriminating against plaintiffs 
and the class they represent: 

“because of their sex in that defendants[*] have estab¬ 
lished and administered the D.C. 37 Health & Security 
Plan which offers no temporary disability benefits for 
pregnancy and pregnancy related conditions while 
wage replacement disability benefits are paid for tem¬ 
porary disabilities resulting from other conditions. 

• • • 

[and] which includes a Family Major Medical Option 

. . . [excluding] expenses for normal pregnancy (37a- i 

38a). 

In reverse order, the complaint addresses itself to two 
claimed discriminatory practices engaged in by defendant, t 

H & S Plan. 

The latter claims that Title VII is violated when defend¬ 
ant H & S Plan provides medical coverage to all employees, 
male and female, and their families, which coverage denies 
pregnancy related benefits to the covered employee herself, 
if she is female, or if the male is the covered employee, to 
his spouse or dependent. | 

j 

The other claimed violation of Title VII follows from 
the assertion that while defendant II & S Plan provides 
a disability benefit, i.e., “wage replacement”, for all cov¬ 
ered employees, both male and female, it does not include 

* The City and D.C. 37 are also named as defendants in this cause 
of action. Since defendant H & S Plan is a separate trusteed qualified 
benefit plan, the nexus of these additional defendants to this partic¬ 
ular cause of action is unclear. The writer submits that it may be 
assumed that they are named in this particular part of the complaint 
by reason of the fact that defendant H & S Plan’s existence grows out 
of collective bargaining agreements between the two above added de¬ 
fendants. 
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within that general coverage, additional coverage for that 
special gender related disability particular to women, to 
wit pregnancy. 

C. The Decision of the Court Below 

The Court below dismissed plaintiffs’ complaint for fail¬ 
ure to state a cause of action. The District Court opined 
that the mere fact that the complaint alleges the existence 
of benefit and disability programs which make distinctions 
in coverage based upon the state of pregnancy does not 
support a cause of action asserting an unlawful discrimina¬ 
tion based upon sex or gender (296a). 

The Court below noted that the “threshold question is 
whether disparity of treatment between pregnancy related 
disabilities and other disabilities [standing alone] can be 
classified as discrimination because of sex (or gender)” 
(297a). In answer to this question the District Court held 
that the existence of a “disparity of treatment based upon 
pregnancy does not in and of itself constitute such dis¬ 
crimination” (299a). In support of its disposition in this 
case, primary reliance was placed by the District Court 
upon Geduldig v. Aiello, 417 U.S. 484 (1974) and in particu¬ 
lar upon footnote 20 of that opinion found on pages 496-7. 

The Court below, recognizing that plaintiffs would have 
a cause of action if they could allege that the existing 
benefits provided by the benefit plans in question were in 
and of themselves discriminatory, as opposed to the mere 
failure to include a single gender related risk, gave plain¬ 
tiffs the right to replead their case asserting these facts 
(299a-303a). Plaintiffs waived this right to replead and 
consented to the entry of a final judgment against them 
(314a). 


D. Subsequent Proceedings 

This Court summarily reversed the District Court and 
remanded this matter for further proceedings not inconsis¬ 
tent with its opinion in Communications Workers v. Ameri¬ 
can Tel. £ Tel., Long Lines Dept., 513 F.2d 1024 (2nd Cir. 
1975). 

Thereafter four of the defendants herein* petitioned for 
certiorari to the Supreme Court of the United States. That 
petition was granted and the matter was remanded to this 
Court for further proceedings not inconsistent with the 
opinion of the Supreme Court in General Electric Co. v. 
Gilbert, 429 U.S.-, 97 S. Ct. 401 (1976). 

auio Com t tiici cupoii vucutcu the muiiu^tc m ^.cccrdar.ee 
with which it had summarily reversed and remanded the 
order of the Court below for further proceedings. The 
effect of this vacature was to again bring all the parties to 
this case** before this Court for an appeal from the original 
decision of the Court below. 

The current posture of this case is therefore the same 
as that which abided prior to this Court’s summary rever¬ 
sal of the order and decision of the Court below, except 
that this Court has been directed by the Supreme Court 
to review this case in light of the decision of the Supreme 
Court in General Electric v. Gilbert, supra. 

* Social Service Employees Union; Social Service Employees 
Union Welfare Fund; United Federation of Teachers; and United 
Federation of Teachers Welfare Fund. 

** The four defendants who petitioned the Supreme Court are be¬ 
fore the Court by reason of the remand from the Supreme Court. The 
13 other defendants have been brought back before this Court by 
reason of this Court’s vacature of its prior order remanding this pro¬ 
ceeding to the District Court. 



E. Summary of Argument 

Plaintiffs’ complaint fails to state a cause of action 
against defendant H & S Plan. Nowhere in the single 
cause of action asserted against this defendant do plain¬ 
tiffs allege that the benefits provided have a discrimina¬ 
tory impact. 

To the contrary, plaintiffs ignore the existing benefit 
structure and go outside of it in order to manufacture 
their claim of discrimination. Plaintiffs have failed to 
allege that the existing benefit structure gives men great¬ 
er advantages than women. Until that is asserted, no 
claim for discrimination is made out. 

The mere fact that a single gender related risk is not 
inciudi d within an otherwise sexually neutral schedule of 
benefi s,* cannot serve to create a violation of Title VII. 

POINT I 

Plaintiffs’ complaint against defendant H & S Plan 
was properly dismissed for failure to state a cause of 
action by reason of plaintiffs’ failure to allege that 
defendant H & S Plan has established an existing 
schedule of benefits which currently provides greater 
benefits to men as opposed to women. 

A. General Statement 

The decision of the Supreme Court in General Electric 
v. Gilbert, supra, essentially affirms the correctness of the 
District Court’s dismissal of the complaint herein as well 

* No claim is made by plaintiffs that the existing benefit struc¬ 
ture favors males as opposed to females, nor have plaintiffs availed 
themselves of the opportunity to amend their pleading accordingly. 
For the purpose of this appeal, therefore, the sexual neutrality of 
the benefit structure within itself must be deemed true. 
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as its reliance upon and its analysis of Geduldig v. Aiello, 
417 U.S. 484 (1974) as support for its order. 

The decision of the Supreme Court in Geduldig v. Aiello, 
supra, was correctly interpreted by the District Court as 
signaling a return to the basic principle of law which has 
traditionally controlled the focus of questions involving 
claims of unlawful discrimination.* 

That principle in the labor relations field, simply stated, 
is that when one provides benefits to employees or prospec¬ 
tive employees, access to those benefits must be equally 
available to all without regard to sex or race. That princi¬ 
ple is further refined by the fact that not only must there 
be equal access, but there must be equal value upon access. 
Essentially, whatever benefits are to be provided to em¬ 
ployees must be provided with an even hand and in a 
sexually and racially neutral manner. 


There can be and is no disagreement between plaintiffs 
and defendant H & S Plan on this proposition. For ex¬ 
ample, in prior proceedings herein plaintiffs have cited 
and relied upon cases such as Bartmess v. Drewreys Ltd. 
U.S.A., Inc., 444 F.2d 1186 (7th Cir. 1971), cert. den. 404 
U.S. 939 (1971); Rosen v. Public Serv. Elec, and Gas Co., 
477 F.2d 90 (3rd Cir. 1973); and Fitzpatrick v. Blitzer, 8 
FEP 875 (D.C. Conn. 1974). In each of these cases dis¬ 
criminatory conduct was found for there was an employ- 

* It is important to note the obvious at this point. All choices 
are discriminations. However, all discriminations are not unlaw¬ 
ful. The use of the word “discrimination” in this brief and, it is 
submitted, in the Aiello case refers exclusively to “unlawful” discrimi¬ 
nation and does not mean that no “choices" have been made within 
comprehensive programs which may result in particular points of 
differential treatment in minor ways within the classes affected. 
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ment advantage given to one group which was not given 
to another—and that excluded group was a protected class. 

In Bartmess, male employees, as a class, were permitted 
to work at their jobs until their mandatory retirement age 
of 65 w r as reached. Female employees, on the other hand, 
were forced to retire at age 62 and could not work to age 
65. It is clear from this, that all female employees, a 
protected class, were deprived of the right to continued 
employment and the opportunity to earn income up to 
age 65—while men were given this right. 

In Rosen, the Court was faced with a complex pension 
plan which, under certain circumstances, allowed for the 
fact that a woman could retire at a given age with a given 
pension while a man, with the same years of service and 
the same retirement age, would get a lesser pension. In 
this case also the Court found a protected gender related 
class, albeit male, which was not receiving a benefit which 
was being given to similar female employees. 

In Fitzpatrick, the Court was again faced with a gen¬ 
der related class of employees who were not being given 
benefits that were available to other similar employees. 
The State Retirement System in Connecticut allowed 
“women employees having 25 or more years of state serv¬ 
ice, the right to retire with full pension rights five years 
earlier than men with identical service qualifications.” 
Fitzpatrick v. Blitzer, supra at 678. The system also had 
a reduced retirement benefit formula applicable to those 
who retired earlier than the normal retirement date. Once 
again males, as the protected gender related class, com¬ 
plained they were being discriminated against in favor of 
females in that, as a class, females were given better re- 
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tirement benefits than males—and once again that relief 
was granted. 

The above cases merely touch upon this area which is 
replete with similar applications of the law as all under¬ 
stand it and plaintiffs and defendant H & S Plan are at one 
on this issue. 

It is against this background that the Aiello case was 
Regardless of the theory upon which one be¬ 
lieves Aiello was decided, one thing stood out clearly. In 
order to make out a case for discrimination based upon 
sex* one must prove that the existing benefits, as given, 
have a discriminatory impact upon a protected claso. 

Here again we have a proposition upon which both the 
plaintiffs and defendant II & S Plan agree. As plaintiffs 
have stated in footnote 23 on page 38 of the brief they 
previously submitted at the first time this matter was before 
this Court “the [discriminatory] impact of a classification 
is measured by how effectively it operates to exclude only 
members of the protected class” from the benefits being 
provided. 

In essence, one does not and may not go outside of the 
benefits being provided to determine whether there is a 
discriminatory practice which has an adverse impact upon 
a protected class. One looks at the benefits being provided 
the classes covered and determines whether all classes have 
an equal op ^rtunity to avail themselves of benefits of equal 
value. If that question is answered negatively nothing 

* This principle is not limited to sex but applies equally to any 
and all protected classes. 
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further need be shown—for discrimination exists. If that 
question is answered affirmatively then judicial inquiry 
stops there for no discrimination has been shown. To go 
beyond that point and evidence that additional gender 
related benefits have not been given and would be beneficial 
to a protected class, does not go to the proof of discrimina¬ 
tion but goes to another question not in issue here—affirma¬ 
tive action. 

The above was precisely the position taken by the Su¬ 
preme Court in Aiello. In distinguishing Reed v. Reed, 404 
U.S. 71 (1971) and Frontiero v. Richardson, 411 U.S. 677 
(1973), it said “the California insurance program does not 
exclude anyone from benefit eligibility because of gender 
but merely removes one physical condition—pregnancy— 
from the list of compensable disabilities.” Geduldig v. 
Aiello, supra at 496. If one holds to the proposition that 
the exclusion of a gender related risk from a comprehensive 
program of risk protection is prima facie discrimination, 
then the above quoted sentence is unintelligible and con¬ 
fusing at best. 

However, if one’s starting point for inquiry is the im¬ 
pact of the actual benefits being provided to the covered 
classes, then the above quote is clear. 

The California disability program did not exclude any¬ 
one from benefit coverage because the benefits as pro¬ 
vided treated all persons alike. Men and women collec¬ 
tively had the same opportunity to draw down the exist¬ 
ing benefits which had equal value and therefore there 
was no adverse impact upon a protected class. The mere 
fact that one particular gender related risk, pregnancy, 
was not included is irrelevant because the existing plan 
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and protections provided by the existing coverage was 
sexually neutral and had no factors within it which caused 
and adverse impact upon women. 

This approach was the only one which brought sense to 
the balance of the Supreme Court’s statement in Aiello. 
The Court went on to say: 

“The program divides potential recipients into two 
groups—pregnant females and non-pregnant persons. 
While the first group is exclusively female, the second 
includes members of both sexes. The fiscal and actu¬ 
arial benefits of the program thus accrue to members 
of both sexes”. Supra at 496-497 fn. 20. 

If one merely looks at benefits not being provided to a 
protected class in order to determine whether there is an 
alleged discriminatory practice, then again we would find 
the Supreme Court speaking with the voice of Lewis 
Carroll. 

However, if one focused on the impact of the benefits 
actually provided to protected classes, then one clearly 
sees what the Supreme Court was saying. The benefit 
program as it was constituted provided equality of treat¬ 
ment to all persons covered by it—both male and female. 
Within that framework there was no protected class which 
could show or allege any adverse impact. There was, 
therefore, nothing discriminatory within the benefit pack¬ 
age itself.* 

* To the contrary, there is strong suggestion to the effect that a 
pregnancy disability benefit may be discriminatory against males! If 
“the fiscal and actuarial benefits of the program” as constituted accrue 
to "members of both sexes” equally, then adding coverage for a gender 
related risk which is exclusively female could operate to deprive males 
of the “fiscal and actuarial benefits” attendant upon the cost of that 
special benefit. 
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The above was the basiy upon which the Court below 
dismissed plaintiffs’ complaint. As the District Court 
stated, the “disparity between the treatment of pregnancy- 
related and other disabilities does not of itself constitute 
discrimination on the basis of sex (or gender) within the 
prohibition of either Title VII or of the Fourteenth Amend¬ 
ment” (303a). 

The District Court’s analysis and opinion has now been 
approved and essentially affirmed by the Supreme Court 
in General Electric. 

Tho plaintiffs in the General Electric case charged the 
defendant with violating Title VII by discriminating 
against them on the grounds of sex since the company’s 
disability benefit program “routinely . . . did not provide 
disability benefit payments for any absence due to preg¬ 
nancy.” General Electric v. Gilbert, supra at 404. The 
Supreme Court categorically rejected plaintiffs’ claim by 
restating its holding that “Gediddig is precisely in point 
in its holding that an exclusion of pregnancy from a dis¬ 
ability benefits plan providing general coverage is not a 
gender-based discrimination at all.” Id. at 408. 

The following analysis of the relevant portions of the 
complaint itself will show that plaintiffs have failed to 
plead anything more than the existence of an under-included 
gender related risk as the basis of their cause of action. 
The failure to plead that the benefits as provided discrimi¬ 
nate between the classes covered was and is fatal to their 
complaint. 
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B. The Disability Claim 

Plaintiffs have alleged that defendant H & 5 Plan’s 
disability benefit discriminates against women simply be¬ 
cause it: 

“offers no temporary disability benefits for pregnancy 
and pregnancy-related conditions while wage replace¬ 
ment disability benefits are paid for temporary disa¬ 
bilities resulting from other conditions .” (37a-38a) 

(emphasis supplied). 

At this point it is important to note what is not being 
claimed. It is not claimed that: 

(1) Men and women do not have equal access to he 
existing benefit which pays for disabilities “re¬ 
sulting from other conditions”; or that 

(2) Men and women cannot avail themselves equally 
of the fiscal and actuarial value of the benefit 
being offered; or that 

(3) The benefit, as offered, favors men as opposed to 
women. 

To the contrary, plaintiffs’ complaint stubbornly looks 
to what is not being offered as the sole basis for the alleged 
discrimination they complain of.* This obstinate “free¬ 
dom now” pleading must fail as a matter of law. 

This case, as it applies to defendant H & S Plan, does 
not deal with the usual employment practice discrimination 
which concerns itself with “firm” conditions of employment 
—such as the right to employment, promotion, seniority, 

* Plaintiffs have refused to avail themselves of the right they had 
to amend their pleading to correct this defect (300a-303a, 314a). 
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shift differential or job assignment. The analysis of these 
cases is fairly set and simple. Generally there exists an 
opportunity which has been given to a male and which has 
been denied to a female. For instance, if only males have 
been promoted to a foreman’s job and there are qualified 
women who have been passed over and denied that oppor¬ 
tunity, clearly a prima facie case for discrimination has 
been made out. 

In that situation, and in all similar “firm” situations, 
there exists a person who is given a benefit which he cur¬ 
rently uses exclusively and that same benefit is being denied 
to women, a protected class, for no legal reason. 

That is not the condition extant with the fringe benefits 
here in question. Fringe benefits, such as disability or major 
medical programs, are “soft” conditions of employment 
and are not so susceptible of simple analysis. The “soft” 
fringe benefits, such as disability payments, are a term 
and condition of employment that each worker hopefully 
will never have to use. Its availability is conditioned upon 
a random happening over which, as a general rule, no one 
group has control. It is, in essence, a lottery which no one 
wants to win. 

The method of relevant analysis of this “soft” benefit 
must therefore differ from that of a “firm” condition of 
employment. There is no man in a job a woman cannot be 
promoted to, nor is there a man getting a higher wage than 
a woman for the same work. “Soft” fringe benefits are 
“expectancies” and as expectancies require different 
analysis. 
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To analyze this type of “soft” benefit to determine if 
discrimination between sexes exists, two elements must be 
looked at. Since the actual receipt of the benefit is de¬ 
pendent upon a random happening, i.e., disabling sickness, 
one’s point of inquiry must start at and include the follow¬ 
ing questions: 

(a) Do men and women have equal random chance to 
draw down the actual benefit; and 

(b) Once the benefit drawn is down do men and women 
receive equal value from it! 

If both of these questions are answered “Yes” then, it is 
submitted, there is no discrimination on the grounds of 
sex. 

Surely one could not seriously dispute that a disability 
plan which provided for payments in the event of a dis¬ 
ability arising out of an accidental injury on the job is 
sexually neutral and cannot be attacked unless women 
were not permitted to receive its benefits. Nor could any¬ 
one seriously dispute th t as additional sexually neutral 
risks are added to its coverage, such as payment for disa¬ 
bilities arising out of any accidental event or from psy¬ 
chiatric conditions, no discriminatory conduct occurs merely 
because a particular gender related risk is omitted. 

There is no dispute on the above because the benefit 
provided is, as a statistical fact, random in happening and 
men and women have equal opportunity to obtain the pro¬ 
tection of the existing coverage. 

It is respectfully submitted that at no point, no matter 
how many tiers of risk coverage are added, can this type 
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of program be deemed to discriminate against a protected 
class on the grounds of sex unless the protected class 
cannot draw down the existing benefit. 

Yet, plaintiffs’ complaint nowhere alleges that women, 
the protected class, are in any way, shape, manner or form 
excluded from defendant H & S Plan’s program in which 
“benefits are paid for temporary disabilities resulting 
from [the covered] other conditions” (38a). Nor is it 
anywhere claimed that the disability risks actually covered 
under the term “other conditions” favors men over women. 

Since this is true from the face of the complaint, plain¬ 
tiffs have failed to allege their cause of action—in spite of 
their attempt to manufacture one by the irrelevant refer¬ 
ence to an excluded gender related risk such as pregnancy. 

C. The Major Medical Claim 

Everything which has been previously said with respect 
to plaintiffs’ alleged cause of action concerning defendant 
II & S Plan’s disability benefit program applies with equal 
vigor to that part of the complaint which relates +o the 
existing major medical program. Again plaintiffs seek to 
create a cause of action by the exclusive reference to the 
fact that pregnancy related expenses are not covered under 
the Plan. The actual benefit structure of the Plan is not 
touched upon and, for the purposes of this appeal, must 
be deemed equal in its application. The mere fact that 
H & S Plan does not include one gender related risk within 
its otherwise sexually neutral program will not support a 
claim of discrimination based upon sex. 

The major medical benefit, however, has a separate and 
distinct quality which plaintiffs have not considered at all! 
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While the disability benefit is personal to the employee, the 
major medical benefit attaches to the family of the covered 
employee. Not only is a female employee denied medical 
expense reimbursement for her pregnancy but also a male 
employee is denied exactly that medical expense reimburse¬ 
ment for his wife’s pregnancy. The effect of this under- 
included risk within the major medical benefit structure 
therefore falls equally upon men and women and there is 
no adverse impact upon a protected class—and it is on 
behalf of both males and females that plaintiffs are bring¬ 
ing this alleged sex discrimination case (3a-4a). 

As was stated by the Court in Satty v. Nashville Gas 
Co., 384 F. Supp. 765 (D.C.M.D. Tenn. 1974): 

“There is no doubt that the [major medical] program 
makes a distinction in the case of pregnancy as to the 
extent of benefits available. However, the pregnancy 
distinction applies to both male and female employee- 
beneficiaries of the plan. The [major medical plan] 
proceeds are paid on behalf of the employee, male or 
female, according to a single formula in all pregnancy 
cases. Thus, for a male employee whose wife is preg¬ 
nant the insurance benefit is the same as provided to 
a female employee such as plaintiff.” Id. at 766-7 

# # ♦ 

“So far as the issue relating to the [major medical] 
program is concerned, the court finds no distinction in ' 

the application, operation or effect of the [major med¬ 
ical] plan to support a finding of unlawful discrimina¬ 
tion by reason of sex since all employees, male or 
female, receive the same benefit.” Id. at 767 

Defendant II & S Plan respectfully submits that no 
better analysis of the problem exists than set out by the 
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Tennessee court. Since “all employees, male or female, 
receive the same benefit”, it found that there could not be 
a discriminatory practice based upon sex. So too, in the 
instant case, the major medical program in question pays 
or does not pay the same reimbursement to all employees 
regardless of sex. Since the defendant H & S Plan gives 
to all employees, male or female, the same benefit, it fol¬ 
lows that the defendant II & S Plan has not engaged in 
any discriminatory conduct. 

However, this argument almost appears superfluous as 
it applies to the facts of this case. Plaintiffs do not allege 
that the existing major medical program discriminates 
against women in any of the benefits being provided. There 
is not one single word or claim which asserts that the 
covered risks favor men as opposed to women. The only 
“fact” alleged to support plaintiffs’ claim is the omission 
of the single gender related risk of pregnancy. 

That omission, absent a claim that the existing benefit 
structure, as provided, has an adverse impact upon women, 
a protected class, cannot support a cause of action alleging 
sex discrimination. 

D. Summary 

All of the foregoing has shown that plaintiffs’ complaint 
nowhere alleges that the existing benefit programs admin¬ 
istered by the Trustees of the defendant H & S Plan have 
an adverse impact upon a protected class— women. With¬ 
out such an allegation plaintiffs have not stated a cause 
of action and the mere existence of an excluded gender 
related risk—pregnancy—does not cure that defect. 
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POINT II 

Plaintiffs may not, at this stage of the proceeding, 
change the theory upon which they have asserted the 
single cause of action alleged against defendant H & S 
Plan. 

Plaintiffs’ present brief to this Court represents a crea¬ 
tive, though legally insufficient, attempt to step away from 
the very claim they have doggedly asserted against defend¬ 
ant H & S Plan and redraft their pleading at this appellate 
level to encompass what they now believe to be a new and 
novel theory to support their claim. This they may no 4 do. 

No extended legal argument or analysis is required to 
parse out the single cause of action plaintiffs have asserted 
against defendant II & S Plan—just plaintiffs’ own words. 
Up to this point in time, plaintiffs, with admirable consist¬ 
ency, have diligently claimed that II & S Plan has violated 
their rights because it has “established and administered 
[a] Plan which offers no temporary disability benefits for 
pregnancy or pregnancy related conditions while wage re¬ 
placement disability benefits are paid for temporary dis¬ 
abilities resulting from other conditions . . . [and] which 
includes a Family Major Medical Option ... [excluding] ex¬ 
penses for normal pregnancy (37a-38a). 

Plaintiffs have based this single bifurcated claim exclu¬ 
sively upon their belief that: 

“It goes without saying that a classification on the 
basis of pregnancy for the puipose of determining en¬ 
titlement to fringe benefits has a disproportionate im¬ 
pact upon women since it never can affect [sic] men.” 

(Plaintiffs’ brief previously submitted to this Court on 
original appeal, p. 22.) 


For the entire time that this matter has been before the 
courts, plaintiffs have steadfastly stood behind their argu¬ 
ment and defended this theory against all challenge. 

One must admire the resolution with which plaintiffs 
proceeded forward upon their theory of their case. Not only 
did they re^Uoo to amend their pleading when given an op¬ 
portunity to do so, but they " -e also willing to admit that 
the single claim against plainuJ. H & S Plan presents “pre¬ 
cisely the issue that the Supreme Court will decide in 
[ Gilbert ] ” (Statement, Plaintiffs’ Counsel, p. 55 Transcript 
July 10,1975) and to further admit that an adverse decision 
to their theory of prima facie liability in Gilbert “may wash 
out this entire case. ” Id. at 56. 

After having been exposed to plaintiffs’ firm and con¬ 
sistent commitment to their own characterization of their 
own cause of action and the controlling effect of Gilbert 
upon that claim these past three years, it is with some de¬ 
gree of surprise that one finds that plaintiffs are now urging 
that they never meant what they said and clearly expressed 
in the first instance. 

It is also not without some additional degree of surprise 
that plaintiffs now seem to suggest that defendants, as a 
group, have engaged in some sort of parallel action which, 
taken as a whole, deprives plaintiffs of a protected right. 
This precise question was addressed directly by defendant 
H & S Plan at the July 10,1975 hearing in the Court below, 
when plaintiffs’ counsel was asked by Judge Knapp whether 
they were alleging or intended to prove that defendant 
II & S Plan established its benefit structure by agreement 
with any other person or entity. At that time plaintiffs’ 


counsel candidly and directly replied in the negative, stat¬ 
ing with respect to defendant H & S Plan: 

“Mr. Perkel is correct, I believe, in terms of my com¬ 
plaint that there is no allegation that [defendant H & S 
Plan] . . . has entered into agreements with any of the 
other funds” Id. at 55. 

In the face of this admission one can well understand 
plaintiffs’ careful avoidance of a reference to any alleged 
concerted action or agreement between or among the de¬ 
fendants concerning a conspiracy to deprive plaintiffs of 
their civil rights. To the contrary, the only thing which 
passes for support for this newly found theory is plaintiffs’ 
careful, but less than candid use of the plural noun “defend¬ 
ants” when discussing what they now claim to be a “collec¬ 
tive” adverse impact upon a protected class. 

This approach should receive scant consideration by 
this Court. It has its roots in the old and stale theory of 
“conscious parallelism” which used to abide in anti-trust 
cases. That theory is now, however, of no utility in light of 
the holding of the Supreme Court in Theatre Enterprises 
Inc. v. Paramount Film Dist. Corp., 346 U.S. 537 (1954), 
wherein it was stated that “this Court has never held that 
proof of parallel business behavior conclusively establishes 
agreement, or phrased differently, that such behavior itself 
constitutes a Sherman Act offense.” Id. at 541. 

Plaintiffs in the instant case affirmatively admit there 
was no agreement between the defendant H & S Plan and 
any other fund. They fail to allege or claim* that there is 

* This is particularly evidenced by their refusal to amend their 
pleading when they were given the opportunity to do so. 
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an agreement among any of the parties to deprive women 
of their rights. They merely have stepped back and said 
“look at the total effect of what these separate and dis¬ 
parate defendants have done!” 

This distant overview cannot substitute for a cause of 
action or create unlawful action in and of itself. Plaintiffs 
have chosen the method by which they opted to assert their 
cause of action and play their hand. They obviously do not 
like the cards they dealt themselves and are now claiming a 
“mis-deal”. Having already chosen to “stand pat” (not 
replead) and “call’’ (appeal), they may not now reshuffle 
the deck. 


Conclusion 

The decision of the District Court dismissing the 
complaint as it applies to defendant H & S Plan should 
be affirmed. 

Dated: New York, New York 
May 18,1977 

Respectfully submitted, 

Hartman & Craven 
Attorneys for Defendant-Appellee 
District Council 37 Health & Security Plan 


Of Counsel: 
Bertram Perkel 
Victor Metsch 
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